And if it's unwarranted on the part of the
operator to comply, I have to put a 104 (d) (1) citation.

JUDGE KOUTRAS: What's this business about it's not
going to be corrected? What does that mean?

THE WITNESS:   I don't know.  That's a determination
someone else made.  I didn't make it.

Mr. Teel confirmed that at the time the citations
were issued, the section was producing coal and the belt
lines were in operation (Tr. 165).  In response to a
question as to why he believed the violations were "S&S",
he explained that the respondent had successfully filed
for a modification of its ventilation system to permit the
use of a "CL" System", or in more common terms, smoke
detectors, along its belt lines.  This allowed the
respondent to use the belt areas at the faces.  However,
it was his view that in the event of a belt fire resulting
from any friction on the coveyor belt drive rollers, the
smoke would be coursed to the working faces where miners
would be exposed to possible smoke inhalation.  Under
these circumstances, he considered this in making his
"S&S11 determination (Tr. 164).

On cross-examination, inspector Teel conceded that
the respondent's ventilation system was in compliance with
its approved ventilation plan and that the respondent
successfully prevailed in obtaining a modification for
the belt area in question and that it was in compliance
with the law.  He also confirmed that at the time he
issued the citations, respondent's belt fire warning and
suppression water spray systems were operative and that he
found no other conditions which were in violation of
MSHA's mandatory safety standards (Tr. 171-179-181).

Inspector Teel stated that it was "possible" that he
made a statement that given the fact that the cited
conveyor belts were provided with operable water sprays ,
that the belts were constructed of fire resistant
materials, and that he found no other violative conditions
in the cited areas, he would not have marked the citations
as "significant and substantial" violations.  He also
stated that given the "possibility" of such an admission
on his part, his findings that the violations were
"significant and substantial" would have resulted from
instructions from George Vargo, his supervisor (Tr.
177-179).yor structure.
